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Options for Replacement Arrangements Following the Abolition of the 
Australian Charities and Not-for-profits Commission 
Prepared by Prof Myles McGregor-Lowndes, ACPNS, Queensland University of Technology. 
Initial Comments: 
 The word “options” is misleading: only one primary option is provided with two limited sub-options in section 
2. A title reflecting its content would be “A Direction for...” 
 The word “replacement” is inappropriate. What is proposed clearly will not “fill the place of” the ACNC but will 
be a pale shadow of it, with a minimalist approach to the role and functions of the ACNC. When the question is 
re-phrased as “How will charities be regulated for Commonwealth concessions and benefits?” the meaning is 
clearer. 
 A full Regulatory Impact Statement (RIS) should be undertaken as required by The Australian Guide to 
Regulation (https://www.cuttingredtape.gov.au/handbook/australian-government-guide-regulation). Note 
that the Coalition’s election policy documents (http://www.liberal.org.au/our-policies) did include the 
following statement (after criticising the ALP for using excessive RIS exemptions during their term): 
The Coalition will require all Cabinet submissions to include a Regulatory Impact Statement (RIS). 
This RIS must quantify (in dollar terms) the cost to business and/or the community of any new 
regulations. In the rare instances where a RIS is not warranted (e.g. on some foreign policy issues) 
the relevant Minister must seek the approval of the Prime Minister for exemption. (Point 5, Boosting 
Productivity and Reducing Regulation) 
The RIS guidelines place considerable emphasis on good consultation practices. For example, 
Give careful thought to reassuring the decision maker that you haven’t missed a viable policy option 
during your analysis. A thorough and broad-based consultation process inviting affected groups to 
discuss the issues can often settle that question. (The Australian Guide to Regulation, p 26) 
This DSS document should not be confused with consultation to prepare a RIS as it does not canvass options 
in any meaningful way, as The Australian Guide to Regulation (p 40) recommends: 
Making sure every practical and viable policy alternative has been considered  
Decision makers can choose between policy options more confidently if they know every viable 
policy option has been considered. Whether through local knowledge, deep or specialised 
experience, sometimes the people closest to the problem can suggest useful ways to solve it.  
 There is no indication of how the ATO or ASIC will be resourced to take up the former ACNC responsibilities, in 
the face of budget and staff reductions to both institutions. 
 There should be undertakings that no charity will be worse off in terms of government agency service 
standards in any alternative arrangement. How this is to be achieved should be made transparent by the 
replacement body. 
 No information collected by the ACNC should be accessible by another authority, unless that authority was able to 
access the material under the ACNC regime. 
 There is no integration with the National Centre of Excellence Proposal in the material. 
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1. Charities and Not-for-profits play a vital role in Australian civil society.  The 
Government believes it should not impose an unnecessary regulatory 
burden on the sector.   
The focus is more appropriately what is the optimum level of regulatory provisions 
necessary to facilitate charitable missions, prevent harm and serve the public interest. Refer 
to ACNC Principles of Good Regulation, copied below. 
 
2. This approach is consistent with the Government’s broader deregulation 
agenda which is designed to boost productivity by reducing the cost of 
excessive, red and green tape on business, community organisations and 
individuals by at least $1 billion per year. 
This assumes that all regulation is a cost without benefits. This is clearly not true – in many 
cases, regulation will boost productivity, particularly where it facilitates transaction cost 
savings by promoting trust, confidence and a functioning market. 
3. The Government is committed to a risk-based, proportionate approach to 
the oversight of the charitable and not-for-profit institutions that make up 
Australia’s civil society sector.  This approach recognises that charities 
themselves work hard to build the trust of the Australian public and 
should be accorded with the presumption that they are operating in the 
interests of those they serve and in accordance with their mission.  
There has been no disclosure of the risk assessment which would inform the regulatory 
design necessary. This would be part of a formal RIS.  
Charities and not-for-profit institutions do not “make up” civil society under most accepted 
definitions of the term – “civil society” includes many sectors, including domestic 
households, individuals, even business (social) enterprises. 
The DSS’s own website explains civil society in the following terms “While there is no singular 
definition of civil society it is commonly understood to comprise of [sic] those groups, networks 
and relationships that are not organised or managed by the state and include non-government 
organisations, community organisations and other formal and informal networks.” (DSS FAQ, 
Grants [emphasis added]). 
4. The Australian Government has committed to abolish the Australian 
Charities and Not-for-profits Commission (ACNC) and return certain 
regulatory functions to the Australian Taxation Office (ATO) and the 
Australian Securities and Investments Commission (ASIC).  
Noted, but this did not appear in the Coalition’s formal election commitment documents 
prior to the last election. Refer http://www.liberal.org.au/our-policies 
5. This paper outlines the proposed replacement arrangements for the 
reporting obligations of charities that will follow the abolition of the 
charities regulator.  Consultation on these and other replacement 
arrangements will inform the refinement of further legislation. 
What other arrangements are to be made to cover the other functions of the ACNC? 
A RIS is appropriate in the circumstances, to ensure a comprehensive evaluation of the 
policy options in accordance with government policy. 
6. The Government is committed to introducing effective replacement 
arrangements that reduce the burden of regulation on the civil society 
sector. Some of the new proposals are detailed in this options paper.  
These are: 
“Effective” for what – to achieve the same regulatory goals as the ACNC or some other 
unspecified regulatory goals? 
How and who will measure the reduction of this burden and will the measurement process 
be transparent? 
“Some of the new proposals are detailed…” What proposals are under consideration, but 
not detailed? 
 Self-reporting requirements to ensure public accountability for 
charities’ operations 
Self-reporting which is not undertaken according to reporting uniform ‘fit for purpose’ 
criteria designed to achieve public accountability will not achieve its purpose and merely be 
a further compliance cost with little benefit. 
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 Returning determination of charitable status to the ATO with a 
framework in place to ensure independence of decision making. 
Noted, but what provisions will be put in place for other Commonwealth agencies that use 
the present ACNC determinations of charity status? 
 A proportionate compliance framework that would leverage 
existing powers. 
Noted, the existing powers should be identified, see further below. 
 Appropriate transitional arrangements to provide certainty for 
the sector. 
Noted, see further below. 
 
Next Steps 
7. The Government introduced the Australian Charities and Not-for-profits 
Commission (Repeal) (No.1) Bill 2014, on 19 March 2014. This Bill repeals 
the Australian Charities and Not-for-profits Commission Act, but leaves 
open the proposed arrangements that will replace the ACNC. 
This is unnecessary red tape which causes further expense placed on the sector’s scarce 
resources, as indicated by the vast majority of submissions before the Senate Economics 
Committee on the matter (http://www.aph.gov.au/senate_economics). 
8. Your feedback on the proposed arrangements will be used as a basis for 
consultation with stakeholders during July and August and help inform 
drafting of the Australian Charities and Not-for-profits Commission 
(Repeal) (No.2) Bill 2014, to be introduced later this year.  
Noted. It is anticipated that a full RIS process complying with the The Australian Guide to 
Regulation will be undertaken. 
 
Current Legislative Requirements 
9. Established on 3 December 2012, the ACNC is the national regulator of the 
charities sector.  
This is incorrect. The ACNC is the regulator for charities that wish to access Commonwealth 
tax concessions and other benefits. Charities operating nationally can choose not to be 
under the regulation of the ACNC. 
10. The Australian Charities and Not-for-profits Commission Act 2012 (Cth), 
the Australian Charities and Not-for-profits Commission Act 2012 
Consequential and Transitional Act 2012 (Cth) and the Australian Charities 
and Not-for-profits Commission Regulation 2013 (Cth), (the regulations) 
provide the ACNC and its Commissioner with powers in relation to 
information collection, monitoring and compliance that did not previously 
exist at the Commonwealth level for many smaller charities. 
Most of these powers already existed with the Commissioner of Taxation. For example, 
sections 162 and 163 of the ITAA 1936 allow the Commissioner wide powers to require the 
lodgement of a return, including information declared by him or her in any year. The ATO 
has far more extensive powers than the ACNC in some respects, and these powers could be 
exerted over small charities prior to the advent of the ACNC. 
 
11. While registration with the ACNC is voluntary, a number of 
Commonwealth laws have been amended to the effect that registering 
with the ACNC and meeting its conditions are required to receive 
Commonwealth tax concessions. In addition, all registered charities are 
required to submit an Annual Information Statement (AIS) and from 1 July 
2014 organisations with an income of $250,000 or more must submit 
financial reports.  For some charities this represents a new regulatory 
burden.  For others it is a continuation of requirements that existed prior 
to the establishment of the ACNC. 
Noted. 
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ACNC Advisory Board: Principles of good charity regulation 
http://www.acnc.gov.au/ACNC/Pblctns/Rpts/Board_Principles/ACNC/Publications/Reports/RegPrinciples.aspx?hkey=0b4949
0c-da42-4153-bc66-a225a750e014 
 
 
Principles of good regulation 
 
The Board has had regard to established principles of good regulation.[6] It has reflected on the experience of the 
ACNC to date and the years of inquiry and consultation leading to the ACNC and reforms initiated over recent years. 
In light of these principles, the Board believes good charity regulation and administration would include the 
following features:  
 independence of decision-making (free of sector, political or commercial influence)  
 effectiveness and efficiency in achieving clearly defined policy goals  
 clarity, transparency and accountability  
 fairness and natural justice in decision making and administrative processes  
 integrity and certainty  
 proportionality, consistency and regulatory necessity  
 understanding of, and respect for, the contribution of the sector  
 integration, consistency and support of other laws, agreements and international obligations.  
 
These principles are provided by the Board to the Commissioner and, through her, to help inform wider debate. They 
are expanded on below.  
 
The Board notes that a key role of charity regulation is as gatekeeper for access to taxation concessions and other 
benefits based on charity status. Also, determination and oversight of charitable status will continue to be critical as 
government funded service delivery by the not-for-profit sector grows (for example, as part of reforms to disability 
services). It is also noted that many charities exist beyond human service delivery including arts, culture, 
environment, religion, science, medical research and education and good regulation is just as important and relevant 
for these vital agencies. A strong civil society is underpinned by both the rule of law, and for institutions that receive 
public funds and concessions, sound regulation.  
 
Application of principles to charity regulation 
 
 Good regulation should be independent in its decision-making.  
For any regulatory system to be effective and well respected, decision-making powers must be, and be perceived to 
be, exercised independently and impartially.  
For charity regulation this means independent and impartial determination of charity status free of sector, political 
or commercial influence, and separated from any potentially conflicting government functions. This also includes 
being free of the influence of revenue considerations. Decisions should be based on the expert application of law to 
the evidence provided. Any conflicts of interest (apparent or actual) should be disclosed and managed.  
 
 Good regulation should be effective and efficient, in terms of addressing clearly defined policy goals.  
Charity regulation should increase public trust and confidence in the not-for-profit sector. Increasing the 
transparency and accountability of charities contributes to this goal by providing credible information on charities 
for the public to access.  
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The provision of a free online register of charities with up-to-date core information provides a reliable database on 
charities; their mission, activities and achievements. This helps promote trust and confidence by allowing the public 
to evaluate and compare charities, enables research and supports donors (including volunteers) and beneficiaries.  
As taxation laws provide concessions for charities, another dimension of this policy goal is to ensure appropriate 
transparency and accountability for charities that benefit from tax concessions in order to protect public money.[7] 
 
 Good regulation should be clear, transparent and accountable.  
Charity regulation should be clear, transparent and accountable. Any obligations placed on charities and those who 
run them should be easy to understand and clear. This is of particular importance for the charity sector - the 
majority of charities (and broader not-for-profit sector) typically have less access to specialist advice and rely heavily 
on volunteers, often helping in their ‘after hours’ time.  
The regulatory approach (how the law is applied and enforced) should be well understood, with a clearly articulated 
framework for exercising regulatory discretion. Decision-making and administrative processes should be transparent, 
reasoned and consistent.  
 
 Good regulation should be fair and just.  
Charity regulation should be fair and just. Enforcement of obligations should be based on a presumption that the 
vast majority of people involved in charities are honest and trying to do the right thing.  
The emphasis should be on providing general information and support for charities so responsibilities are 
understood.  
Administrative processes should reflect the principles of procedural fairness. Before decisions are made, there 
should generally be a reasonable opportunity to be heard. Decisions should be free of bias and open to challenge 
through administrative and judicial review.  
 
 Good regulation should have integrity and be certain.  
Good charity regulation should support and sustain charities in their charitable endeavours so they can best 
contribute to civil society. This can be done through a clearly articulated and well-understood regulatory framework 
that is administered by a regulator that acts consistently and is focussed on information, guidance and advice.  
Given how highly specialised and technical the field of charity law is, the regulator should develop a pool of expert 
staff who are able to ensure accurate, timely and consistent decision making, as well as providing thought 
leadership.  
 
 Good regulation should be proportionate, consistent and necessary, always being mindful of the 
compliance burden imposed.  
A charity regulation framework that includes a charities register as a conduit towards a ‘report once use often’ 
model provides the springboard for reducing the red tape faced by charities. This model enables charities to report 
once to government, in a way that avoids duplicative obligations to multiple agencies.  
Good regulation is vigilant to not impose any unnecessary burden on charities and their volunteers, and to only 
impose obligations to the extent necessary to achieve policy goals, such as supporting public trust and confidence in 
the sector.  
 
 Good regulation should be based on understanding of, and respect for, the sector.  
In order to be effective, regulation must be based on a deep knowledge and understanding of those being regulated, 
in this case of charities. This is more likely to occur if the regulator builds knowledge of, and respect for the sector.  
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In exercising regulatory discretion, regard needs to be had to the huge diversity in the charity (and broader not-for-
profit) sector. It must be remembered that charities (and the public who volunteer and donate to them) want 
charitable resources to be used for delivering on services (their mission), rather than being wasted on satisfying 
unnecessary or duplicative regulatory obligations.  
 
 Good regulation should be integrated, consistent and supportive of other laws, agreements and 
international obligations.  
To avoid duplication and to meet international and other governmental obligations, charity regulation (like any type 
of regulation) must be integrated, and consistent with other laws and agreements.  
 
Good regulation would encourage a nationally harmonised approach so that charitable activities and services can 
occur easily across jurisdictions, without any duplicative or inconsistent reporting or other regulatory obligations. 
Efficient regulation would provide a level playing field for the sector with that enjoyed by the business sector for 
more than a decade.  
 
Beyond Australian borders, the effective regulation of charities and not-for-profits can play a significant role in 
ensuring the sector is not being used as a vehicle for money laundering or terrorist financing. The Government, as a 
member of the international inter-governmental body – the Financial Action Task Force (FATF) – is committed to 
meeting FATF’s international standards and recommendations.[8] These recommendations require regulation of not-
for-profits to be adequate by having the capacity to obtain timely and relevant information about not-for-profits.[9] 
 
[6] See characteristics of 'good regulation', Coghlan, P. 2000, ‘The principles of good regulation’, Achieving Better Regulation in 
Services 26–27 June 2000, Productivity Commission and Australian National University, Conference Proceedings, November, 
Canberra cited in 'Appendix I Principles of best practice regulation', 2012 Productivity Commission Research Report, 
Performance Benchmarking of Australian Business Regulation: Role of Local Government as Regulator, 18 July, p626 and 
COAG principles of best practice regulation, 2007 , Best Practice Regulation: A Guide for Ministerial Councils and National 
Standard Setting Bodies, October, p4.  
 
[7] Note recent article by Prof Ann O’Connell, The Conversation, 27 December 2013 
 
[8] In early 2014 Australia is due for its next mutual evaluation report under the peer review system of the International 
Financial Action Taskforce charged with combating money-laundering and terrorism (www.fatf-gafi.org/). In its 2005 review, 
Australia was assessed as only partially compliant. The results of Australia’s next review will be presented at the 
international plenary in July 2014.  
 
[9] Including information about how they are run (including specifics like their objectives, governance, financial statements and 
internal controls).  
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1. Proposed New Reporting Arrangements 
1.1. The Government is committed to self-reporting and self-management 
for charities as a guiding principle. 
“Self-reporting” and “self-management” are misused terms here. Not-for-profit 
organisations have always prepared their own reports and managed themselves. The use of 
these words suggests that this was not the case in relation to ACNC requirements, which is 
not correct. 
Self-reporting and self-management are appropriate, as the charity governors are in the 
best position to monitor, judge and influence an organisation’s behaviour efficiently and 
effectively. External regulation can facilitate this, as well as providing an infrastructure 
when self-reporting and self-regulation fail and are required in the public interest. This 
should be acknowledged and described. 
1.2. In determining replacement arrangements, the Government is looking 
to achieve a balance between the need for public accountability and a 
commitment to not burden organisations with unnecessary reporting 
obligations. It is appropriate to require some level of accountability for 
those charities and not-for-profits that receive government funding 
and support in the form of tax concessions.  
Note that other stakeholders such as donors, members and clients are not mentioned. This 
is a critical oversight. Smart regulatory design harnesses these stakeholders’ self-interest, 
facilitates and encourages it, but avoids duplicating it. The argument has to be made as to 
why for-profit sectors, which receive far greater government funding and tax concessions, 
are not subject to the same level of compliance – particularly in outsourced government 
services. 
1.3. Rather than reporting to a separate entity, the Government proposes 
that as part of replacement arrangements charities will be required to 
maintain a publicly accessible website that features the following 
information: 
There is no indication of a number of important issues: 
- which agency will be responsible for administering these arrangements and how they 
might be altered in the future (e.g. Act, Regulation or other instrument?); 
- what checks and balances would be added to the list of required disclosures; 
- will there be suppression of self-reporting for certain organisations such as domestic 
violence shelters or responsible persons of philanthropic trusts, if so on what criteria 
and who decides; 
- whether only current material is to be made public, or must archival records also be 
maintained on a website; 
- how long will a charity be required to keep the information open to the public; and 
- what time period will be set for updating materials. 
These factors bear upon the quantum of the compliance burden. 
 
Refer to McGregor-Lowndes, M. (1996) ‘Corporate Disclosure, the Internet and the 
Australian Securities Commission’, Company and Securities Law Journal 14(4) June: 219. 
Abstract: Corporate disclosure is a costly activity for corporations, corporate regulators and 
other users of such information. The Australian Securities Commission and the Australian 
Stock Exchange act as intermediaries to facilitate the transfer of some corporate 
information. Corporations are also required to directly transfer information or have it 
available on request for their members. This article explores whether the Internet might be 
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used to create greater efficiencies in corporate disclosure practices. Corporations would be 
required to maintain publicly accessible information on the Internet, rather than filing it with 
corporate regulators or physically sending it to their members. The article examines whether 
this could be a more effective and efficient method of corporate disclosure. 
1.4. Names of responsible persons; Does ‘responsible person’ have the same meaning as ‘responsible entity’? Note that there 
were no submissions during the ACNC legislation debates and consultations arguing for the 
retention of the confusing term ‘responsible entity’. 
Will suppression of names be available in appropriate circumstances, on what basis and 
who decides? 
If this is designed to replace a formal contact point for regulators, then it seems unwise for 
a regulatory agency to accept the name of a “responsible person” as a contact, with no 
specific corroborating information (such as birth date, tax file number etc) to confirm that 
the regulator is communicating with the appropriate authorised person. 
This also overlaps with the ATO’s requirement that each entity have a Public Officer. Refer 
https://www.ato.gov.au/Non-profit/Australian-business-number/In-detail/Update-or-
cancel-registration/Ensure-we-can-speak-to-your-organisation-s-representative/ 
 
1.5. Details of all funding received from Government (Commonwealth 
State and Local); and 
This appears inconsistent with the Government’s principle of not interfering in state and 
territory areas of responsibility. 
What is meant by funding? Does it refer to government service contracts (ABS volume 
based) or grants (transfers)?1 Does it cover direct funding only, or indirect funding such as 
tax concessions (exemption from income and other taxes)? 
This will bear on compliance costs. 
 
1.6. Financial Reports. The type of financial report should be specified. Will the financial report be fit for purpose? 
The purpose needs to be clearly articulated so that the compliance costs, and whether the 
proposed style of financial report will actually achieve its purpose, can be determined. 
Current AASB “vanilla” accounting standards are not ‘fit for purpose’ for not-for-profit 
entities, if the purpose is to permit a lay donor or their professional adviser to make a 
reasonable judgment on the utility and fidelity of the organisation in achieving its stated 
purposes. This is one reason why an Annual Information Statement (AIS) or similar report is 
used in comparable charity jurisdictions, to provide information which would not otherwise 
be available on the face of the financial reports. 
                                                          
1
 Volume based funding, refers to funding provided subject to an agreement or contract specifying the volume of services to be delivered, and paid in proportion to the volume of services delivered (e.g. per student 
funding to schools, per bed funding to residential aged care facilities); non volume based funding refers to general purpose grants or to funding which may be provided under a funding agreement for a specific purpose, 
but which is not dependent on the delivery of a specified volume of services. A transfer is when one institutional unit provides a good, service or cash to another unit without receiving anything of economic value from 
the other unit in return.  
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1.7. Self-reporting will allow organisations to make more information 
public if they so choose. This will provide members of the public with 
insight into how charities are spending public funds and a level of 
confidence when members of the public consider making donations.  
This is entirely dependent on whether: 
- members of the public actually use the information to make such decisions, and 
- stakeholders receive the information they require. 
Significant evidence-based research has been conducted on both these issues and the 
majority of donors do not use such information in their donation decisions; and for those 
who do, appropriate information is not generally received. 
See further on this point at http://eprints.qut.edu.au/73420/ 
1.8. In order to ensure that reporting requirements are consistent with 
other organisations operating as companies-limited-by-guarantee or 
Australian registered bodies, charities also registered under the 
Corporations Act would see the reinstatement of their previous ASIC 
reporting obligations that were “switched off” when the ACNC was 
established. These would include:  
 The collection of directors’ and company secretaries’ details; 
 The requirement to have a ‘physical’ registered office and place of 
business; and 
 The reinstatement of the annual review fee. 
 
Noted. 
This will add a fee for those organisations, which was abolished by the ACNC legislation. 
1.9. In keeping with the principle of reduced reporting and compliance, it is 
proposed that charities currently exempt from providing financial 
reports would retain that exemption (i.e. small organisations, basic 
religious charities) under the new arrangements.  
Noted, but it will be a complex process to integrate exactly into ATO and ASIC legislation, 
creating increased compliance and administration costs. 
 
1.10. The Government understands that many charities are currently 
required to provide reports to other Commonwealth regulators in 
addition to the ACNC.  In many cases, this information is made publicly 
available. For example, universities report to the Tertiary Education 
Quality Standards Agency; independent schools report to the 
Department of Education; and Aged Care services report to the 
Department of Social Services.  
Noted. But on the basis of the government’s principle stated above, these would also move 
to a to self-reporting and self-management regime. Moreover, some of these current 
reports are unavailable to the public, so that those organisations might still be required to 
maintain a second publication via the proposed website, unless the responsible regulator 
decides to publish these reports. 
1.11. In keeping with the principle of reduced reporting for organisations, 
consideration will be given to an exemption from separate reporting 
requirements where organisations already make information publicly 
available through another Commonwealth regulator. 
Note that some reports are not available to the public, hence these organisations might still 
be required to maintain a second publication via the proposed website. 
1.12. Proposed compliance mechanisms under the new arrangements are 
further detailed in this Options Paper under Proportionate Compliance 
Framework at page 7. 
Noted 
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Questions for discussion - Self Reporting 
 Do you believe that these proposed requirements will be less time 
consuming than current requirements? 
Yes, possibly less time-consuming, but also less effective from a regulatory perspective. 
 What changes would your organisation need to make to meet the new 
requirements?  
Minimal. 
 Do you foresee any impediments to charities complying with these 
requirements? 
No, apart from those mentioned above. 
 Do you believe these requirements will provide transparency? If not, 
what changes would you make?  
No, see above. 
 
2. Determining Charitable Status 
 
2.1 Under the replacement arrangements, responsibility for determining 
eligibility for charitable status will return to the ATO.  
The ACNC provided a definitive determination of charity status not only to the ATO, but also 
for the purposes of many other Commonwealth statutes, for example: 
- Aged Care Act 1997  
- Age Discrimination Act 2004  
- Aircraft Noise Levy Act 1995  
- A New Tax System (Family Assistance) (Administration) Act 1999  
- Anti-Money Laundering and Counter-Terrorism Financing Act 2006  
- Australian Postal Corporation Act 1989 
- Broadcasting Services Act 1992  
- Child Care Act 1972 Error! Bookmark not defined. 
- Classification (Publications, Films and Computer Games) Act 1995  
- Competition and Consumer Act 2010  
- Copyright Act 1968  
- Disability Discrimination Act 1992  
- Disability Services Act 1986  
- Do Not Call Register Act 2006  
- Financial Transaction Reports Act 1988  
- Insurance Act 1973  
- Racial Discrimination Act 1975  
- Sex Discrimination Act 1984  
- Social Security Act 1991  
- Spam Act 2003  
- Telecommunications Act 1997  
- Telecommunications (Consumer Protection and Service Standards) Act 1999 
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The ATO definition of charity for the purposes of its various legislative requirements is not 
the same as other statutes. Will each Commonwealth administering body be required to 
carry out its own assessment of charitable status? Will the ATO provide a “core” assessment 
of charitable status for wider purposes, in the manner of the ACNC, and if so, how will this 
be achieved? Will the ABN register be required to have a further classification to 
accommodate this? The ANAO stated recently “Further, the ATO has no plans to improve 
the operation of the ABR IT arrangements in the next five years, and has no long term plan 
for the management of the ABNLookup service.” (ANAO Audit Report No.48 2013–14, 
Administration of the Australian Business Register, p 71, para 3.37) 
2.2 In recognition of work that has occurred to reduce the workload for 
charities when applying for charitable status, many of the processes in 
place under the current arrangements would remain, including the 
ability for organisations to apply on-line.  
The ATO will reduce staffing by 4700 by 2017-18. The ATO does not have a good track 
record in operating and maintaining public databases. The ANAO report Administration of 
the Australian Business Register (no. 48 2013-14) concluded that : “… there has been limited 
progress in achieving whole‐of‐government objectives for the ABR. There also continues to 
be acknowledged problems with the integrity of ABR data, particularly regarding the 
number of entities on the register and incomplete and inaccurate entity information on 
the ABR. These shortcomings undermine the operation of the ABR as providing the ‘single 
source of truth for whole‐of‐government business registrations’. Accordingly, some 14 
years after establishing the ABR, little real progress has been made by the ATO, in 
conjunction with ASIC, Industry and the Treasury, in achieving the goal of making it easier 
for business to deal with government through reducing business reporting and registration 
requirements and entry points to government.” (pp 17–18, para 14, emphasis added). 
This should not be taken to reflect on ATO staff involved, but is largely due to systemic 
issues of a large organisation which competing scarce resource considerations. 
The ATO should ensure that best practice as adopted by the ACNC is continued. This 
includes: 
- Online application processes; 
- Timeliness of decisions (refer appendix below); 
- Independent decisions; 
- Consistency of decisions; 
- Personal assistance which is enabling, helpful and responsive; 
- Guidance material; 
- Expertise in charity law; 
- Retention of the concept of a ‘registered’ charity rather the old language of ‘endorsed’ 
charity; 
- Timely rulings following significant cases. 
The ACNC’s results in this regard were due in large part to the positive culture that its 
discrete agency structure facilitated. 
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The ATO should be transparent about how it meets its public service benchmarks in relation 
to charity transactions, reporting regularly (e.g., quarterly). The sector should receive 
assurances that it will be no worse off in relation to customer service than it was under the 
ACNC benchmarks. 
 
2.3 It is proposed that a dedicated function be established within the ATO 
with responsibility for determination of charitable status and eligibility 
for related tax concessions.   
Part of the success of the ACNC in terms of registration has been that all staff are located in 
close proximity, permitting and promoting discussion of issues, common professional 
training and prompt resolution of difficult and complex issues. The ATO at one time 
adopted a geographically dispersed workforce cell structure which could not replicate these 
organisational structures with attendant communication and training barriers. 
Replicating and maintaining an ACNC single office structure may go some way to resolving 
previous ATO deficiencies identified in the ANAO report on the its handling of DGR entity 
assessments (ANAO Audit Report No.52 2010–11, Administration of Deductible Gift 
Recipients (Non-profit Sector)). 
The ATO unit should also be required to provide a standard of service and consistency of 
assessment no less than that aspired to and achieved by the ACNC (refer Appendix for 
details). 
2.4 A dedicated unit (or function) operating within an integrated 
framework would ensure staff with expertise in issues specific to the 
charitable sector would also carry responsibility of both determination 
of charitable status and determination of eligibility for related tax 
concession.  
See above. 
There should be a single application process for charitable status, PBI and/or DGR 
registration 
2.5 Some stakeholders have raised sensitivities about a return of previous 
functions to the ATO.  This concern is based on a perceived conflict of 
interest in the ATO determining charitable status and determination of 
eligibility for related tax concessions, as the ATO is responsible for 
raising revenue. In other words, would the ATO be influenced by the 
potential tax consequences when considering the question of whether 
an organisation might be considered a charity? 
A dedicated separate directorate should be established within the ATO, with legislative 
barriers to interference in the exercise of its discretion. The perceived conflict is likely to 
exist even after either of the options is operating because it is still within the ATO. The root 
cause is the conservative nature of ATO public rulings, which is addressed by neither option. 
2.6 The Government is keen to ensure arrangements are put in place to 
ensure independence in the decision making process when determining 
eligibility for charitable status and related tax concessions.   
Noted. This should be legislative in nature. 
2.7 In order to ensure that charities are provided with sufficient 
independence in the decision making process, two options are 
proposed to safeguard this. 
Noted. 
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Administrative Options for discussion  
 
2.8 Option One   
Establish an independent panel made up of external experts who would 
provide advice on objections raised by charities that disagree with the 
initial ATO assessment on the determination of charitable status.  
While this is preferable to the pre-ACNC objection process, it raises the following 
concerns/considerations: 
a) There is not an abundance of charity law experts in Australia and therefore it is likely 
those who would qualify to be on the expert panel would be representing charity 
applicants; 
b) The panel should be underpinned by legislation; 
c) The Panel should be a decision making body not just an advice body; 
d) This model would need to ensure timely responses; 
e) Will the panel also be empowered to issue rulings? 
 
This panel would operate in a similar way to others that are maintained 
by the ATO, such as the General Anti-Avoidance Rules Panel. It would 
be made up of experts in charitable law as well as ATO staff and would 
provide an independent point of review for charities.  
The General Anti-Avoidance Rules (GAAR) Panel has a purely consultative role; does not 
make the relevant decision but gives advice which is taken into account by ATO decision 
makers; it does not investigate or find facts, or arbitrate disputed contentions but provides 
its advice on the basis of contentions of fact which have been put forward by ATO staff and 
by the taxpayer. 
If an Independent Panel model is adopted it should be a decision making body not just an 
advice body. It should not be confined to deciding on fact only but should also be able to 
decide on the interpretation of the law by the ATO. 
Similar to other arrangements currently in place, the advisory panel 
would consider the case made by the organisation and make a 
recommendation on the dispute to the Commissioner of Taxation. 
Should an organisation continue to dispute the decision, it is proposed 
that they would have a legislated right to appeal to the Administrative 
Appeals Tribunal. 
Under the proposed model, the ATO officers are not required to follow the expert panel’s 
recommendations. 
Will the decisions of the body and the Commissioner’s response be transparent? If so, how 
will this be balanced against obligations regarding taxpayer privacy?   
This option provides a process for assessment and appeal of decisions 
impacting charities. 
Noted. 
 
2.9 Option Two  
Form a separate area within the ATO that would be responsible for 
determining outcomes for applicants who objected to findings on 
eligibility for charitable status and related tax concessions. 
See above in regard to legislative independence. 
This option allows for independence of decision making within the ATO, 
ensuring that the decision to grant charitable status and grant tax 
concessions is subject to a right of review that sits outside of the 
If a specialist dedicated unit is established within the ATO to administer NFPs and charities 
then it would be expected this unit would house the ATO’s expertise in charity law. It is 
difficult to envisage how establishing a separate area for determining disputes relating to 
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administrative areas responsible for assessing charities. Officers would 
not have a dual role of assessing charities and providing a right of 
review, mitigating the potential bias.  This will be detailed in 
administrative arrangements.  
charitable status would be the best use of charity experts.  
Should an organisation continue to dispute the decision, it is proposed 
that they would have a legislated right to appeal to the Administrative 
Appeals Tribunal. 
Noted. 
 
Questions for discussion – Administrative Options  
 
 Which of these options do you believe best guarantees the 
independence of the decision making process?  
Neither option as presented guarantees independence of the decision-making process. 
Independence of decision-making is more important than the dispute resolution processes. 
Independence will come from the establishment of a single dedicated unit or directorate 
within ATO, staffed with specialist charity and NFP officers. The framework needs to ensure 
consistent decisions and immunity from the broader revenue generation requirements of 
ATO. 
 Are there any other considerations that should be taken into account 
when these functions are undertaken?  
The ATO should ensure that best practice as adopted by the ACNC is continued. This 
includes: 
- Online application processes; 
- Timeliness of decisions (refer appendix below); 
- Independent decisions; 
- Consistency of decisions; 
- Personal assistance which is enabling, helpful and responsive; 
- Guidance material; 
- Expertise in charity law; 
- Retention of the concept of a ‘registered’ charity rather the old language of ‘endorsed’ 
charity; 
- Timely rulings following significant cases. 
 
3. Proportionate Compliance Framework 
 
3.1 The Government supports compliance arrangements being simple and 
efficient and ensuring appropriate accountability for Commonwealth funds 
and activities that benefit from tax concessions.  Central to achieving this 
outcome is a commitment to introduce compliance requirements that are 
proportionate to the level of harm they are designed to mitigate. 
A risk assessment in conformance with the ANAO’s Administering Regulation Achieving the 
Right Balance and The Australian Government Guide to Regulation should be open to 
comment and scrutiny in order to form a judgment about the proportionate nature of the 
compliance requirements. 
3.2 Under this proposed approach, current regulatory powers in place for 
charities in relation to enforcement and removing responsible persons 
would be retained by the ATO and the Australian Prudential Regulation 
Further details of the circumstances under which these powers would be exercised are 
necessary to evaluate this approach. Some were integrated into the governance code for 
charities which may no longer be available on the abolition of the ACNC Act. 
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Authority (APRA).  New ACNC powers introduced under the current 
arrangements have increased information collection, monitoring and 
compliance that did not previously exist at the Commonwealth level for 
small unincorporated charities, and will be removed.  
3.3 The Commissioner of Taxation is currently vested with a number of powers 
in relation to monitoring, enforcement and information gathering which are 
considered to be sufficient to address any potential misconduct undertaken 
by charities.  
I agree that the ATO has powers to deal with misconduct, but these are often blunt and 
crude. Having the power addresses only a part of the issue at hand. The ATO currently lacks 
the tool kit of a modern charities regulator to provide efficient and effective regulation. 
More importantly, the ATO may ultimately lack the will to prioritise charity regulation 
because of its other pressing objectives and scarce resources. 
3.4 In addition, State and Territories have laws in place to prevent charities 
undertaking fraudulent activity and misusing public funds. 
Fraud cannot be prevented by laws alone. Fraud prevention depends on other factors such 
as compliance activity and education of stakeholders. It is not only a matter of misusing 
“public funds” but also those funds which may be impressed with charitable obligations. 
3.5 It is proposed that ASIC, ATO and State and Territory governments will rely 
on their current powers to provide an appropriate compliance framework.  
Those director duties, obligations on charities and compliance measures 
that existed under the Corporations Act and were turned off by the ACNC 
legislation would be reinstated.  
What tangible evidence is there to indicate that the State and Territory governments will 
provide an appropriate compliance framework? 
3.6 When considering new compliance arrangements to support self-reporting, 
the Government believes that charities and not-for-profits should enjoy a 
rebuttable presumption of virtue.  Compliance arrangements for self-
reporting will take this approach by focusing on areas of high risk and not 
burdening organisations with gratuitous reporting requirements or invasive 
investigations. Thus, only cases of wilful non-compliance with reporting 
requirements will be investigated to ensure the self-reporting frame work is 
maintained. 
This appears to be at odds with the risk assessment of DSS involved in their making direct 
grants (in comparison to indirect taxation expenditure) to the same cohort of organisations. 
For example, registration for DSS Grant Funding requires charities to provide DSS with 
copies of the following documentation within 7 days upon request: 
1. An organisation chart  
2. Duty statements for all positions  
3. Documented financial policy and procedures  
4. Business plan/strategic plan  
5. Risk management plan  
6. Minutes of board meetings 
And this is before grant conditions are imposed on organisations and the acquittal process. 
 
 
Questions for discussion – Compliance Framework  
 
 Are there any reasons why this approach may not work? This depends on what objectives are proposed – these are not made explicit. 
 Do you foresee any risks in this approach? 
 
Yes, see above. 
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4. Transitional Arrangements 
 
4.1 Legislation for the proposed arrangements, the Australian Charities and 
Not-for-profits Commission (Repeal) (No.2) Bill is scheduled to be 
introduced into Parliament later this year and will come into effect upon 
receiving Royal Assent. 
Noted. 
4.2 While the new arrangements for regulators such as the ATO and ASIC will 
take effect straight away, charities will have until 1 July 2015 to update their 
website with the details outlined in this paper.  Any assessments currently 
being undertaken by the ACNC to determine an organisation’s charitable 
status will be transferred to the ATO for completion.  
Should “…the details outlined in this paper” read “the details as contained in the legislation 
after due consideration by Parliament”? 
What arrangements will be in place for ongoing compliance and investigation matters? 
 
4.3 The legislation will make a provision for the information that is currently 
housed in the register to be archived, and where required, be available to 
other regulators, particularly the ATO and ASIC, to assist with the transition 
to the new arrangements. This information will be stored and used in a 
manner that is consistent with Australian Privacy Principles and other 
relevant legislation.  
No information collected by the ACNC should be accessible by another authority, unless 
that authority was able to access the material under the ACNC regime. 
4.4 In order to provide certainty for the sector, current arrangements will 
remain in place until the legislation receives Royal Assent.  
Noted. 
4.5 All charities currently registered with the ACNC will receive information 
from relevant Government agencies prior to any changes occurring.  
There should be an assurance that the information will be timely, accurate and 
communicated in a manner that can be understood by lay governors of charitable 
organisations. 
 
Questions for discussion – Transitional Arrangements    
 
 What other transitional arrangements might be required? Not able to be ascertained until a better description of legislation is provided. 
 Are there things the Department could undertake to assist charities 
with this transition? 
Yes: appropriate consultation and education. 
 What factors should be considered in relation to the timing of the 
new arrangements? 
Financial year ends. 
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Appendix 
ACNC Benchmarks 
Registration Applications Acknowledge Registration applications (online/paper) 1 day 
Notify customer of Case Officer allocation and request for 
further information to process application 
5 days 
Return of customer phone calls 1 day 
ACNC to allow a registration application 14 days 
Telephone Enquiries General real time 
Complex 1 day 
Correspondence General – email 2 days 
Complex – email 5 days 
General – paper 2 days 
Complex - paper 5 days 
Change of registered details 2 days 
Complaints and feedback Charities related  
Acknowledgement 2 days 
Advice to complainant after Investigation Completion 5 days 
ACNC related  
Acknowledgement 2 days 
Assessment, investigation & resolution 21 days 
Legal Acknowledge all requests for access to information  5 days 
Response to general information requests (not falling under 
FOI & Privacy Acts) 
30 days 
Response to Freedom of Information Act requests 30 days 
Response to issues raised under Privacy Act 30 days 
Compliance Initial Evaluation  14 days 
Investigation Completion 6 months 
Advice to Charity after Investigation Completion 5 days 
 
 
ACNC Six Month Progress Report (July 2013), p. 5:  
 
Since the ACNC was established: 
we have received 14 500 enquiries by phone 
the average wait time for customers calling the ACNC is 11 seconds 
6 900 written enquires have been received, of which 9% were complex  
99.4% of general enquires were resolved within our two day service standard  
98.5% of complex enquiries were resolved within our five day service standard 
96.8% of customers were satisfied or very satisfied with the quality of service they received during the registration 
process. 
97.25% of customers were satisfied or very satisfied with the courtesy and helpfulness of the caseworker who dealt 
with their case. 
 
See http://www.acnc.gov.au/ACNC/Pblctns/Rpts/6mth/ACNC/Publications/Reports/Prog_report.aspx 
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ACNC Annual Report, 2012–13, Section 3 – Report on performance 
 
Table 3.1: Service standards performance, 2012–13  
Registrations Benchmark  % Achieved  
Acknowledge registration applications 1 day 100.0% 
Notify customer of Case Officer allocation and request for further information to 
process application 
5 days 71.0% 
Combined time for ACNC to determine charitable status and Australian Taxation 
Office to decide on tax concession 
85% within 28 
days  
95.6%  
Enquiries  
Telephone general and complex enquiries 1 day 99.9% 
Correspondence general – email and paper 2 days 98.0%  
Correspondence complex – email and paper 5 days 96.2% 
Change of registered details (forms) 2 days 85.0% 
Complaints  
See 
http://www.acnc.gov.au/ACNC/About_ACNC/Corporate_info/Annual_Reports/2012_13/S3/ACNC/Publications/Reports/Annual
_Report_2013/Section03.aspx 
 
  
 19 
 
ATO Service Standards, 2014 [Timeliness] 
Assessment indicator Performance measures 
Respond to enquiries within 
timeframes 
80% of general calls answered within 5 minutes during our peak period of July to 
October 
90% of tax practitioner calls answered within 2 minutes 
…. 
See https://www.ato.gov.au/About-ATO/Access,-accountability-and-reporting/Our-commitments-to-
service/Current-year-commitments-to-service/#Timely 
 
ATO 2013–14 results (Year to date as at 31 May 2014) 
 General calls answered within 5 minutes – 79%**   
** Includes a total of 6,612,350 calls answered, 520,510 (8%) of calls abandoned and 620,161 calls blocked 
 90% of tax practitioner calls answered within 2 minutes – 92%^^  
^^ Includes a total of 1,253,624 calls answered, 23,725 (2%) of calls abandoned and 0 calls blocked 
 See https://www.ato.gov.au/About-ATO/Access,-accountability-and-reporting/Our-commitments-to-
service/Current-year-performance/ 
ANAO Audit Report No.52 2010–11, Administration of Deductible Gift Recipients (Non-profit Sector) 
The inadvertent non‐compliance with legislative requirements by fundraising organisations is recognised by 
the ATO as being a high risk, particularly given that many of these organisations are managed by volunteer 
committees that experience regular turnover. The management of this risk is not commensurate with its 
assessed level of potential non‐compliance. (p 21) 
The NPC comprises approximately 60 FTE working in five functional teams that cover the key legislative 
responsibilities particular to the nonprofit sector—each contributes to DGR administration. The NPC has a 
range of strategies in place to coordinate its operations across the six locations of its five teams. While these 
strategies have been successful in managing the NPC as a whole and integrating the work of the Risk and 
Intelligence and Active Compliance teams, they have been less successful in ensuring a national practice 
across one of the teams, the Interpretative Assistance team, which is spread over four locations. (p 22, 
emphasis added) 
…staff turnover has meant that there has been a loss of expertise in the small number of non‐profit tax 
legislation specialists working in each location (p 22) 
There is no regular, two‐way communication between the ATO and such groups to discuss matters relating 
to DGR endorsement. (p 23) 
…the timeliness standard for processing applications is 28 days elapsed time. On average, the elapsed time 
to process DGR applications in 2009–10 was 36.7 days. (p 23) 
…over 12 per cent of disallowed decisions are subject to an objection with more than 40 per cent of these 
resulting in the original decision being overturned. (p 24) 
 20 
 
Inconsistencies were also identified in the processing of similar cases in different locations, suggesting that 
the current processes for ensuring a national practice in application processing has not been fully effective. A 
factor contributing to a perception of inconsistency is a delay by the ATO in providing advice to staff on the 
impact of a recent High Court decision on DGR endorsement decisions. Updated tax rulings have not been 
finalised, some two years after the decision was handed down. (p 25) 
In the 12 months to October 2010, no inconsistent or incorrect cases were identified through the pre‐
finalisation quality assurance process, suggesting, in the light of inconsistencies previously discussed, limited 
independent review by the quality assessor. (p 25) 
The level of resources assigned to risk assessment and active compliance is not commensurate with the 
ATO’s determination that the risk of non‐compliance by DGRs is high. The ATO’s findings estimate that only a 
third of DGRs currently undertake regular self‐assessment. (p 28) 
See http://www.anao.gov.au/Publications/Audit-Reports 
 
ANAO Audit Report No.48 2013–14, Administration of the Australian Business Register 
 … there has been limited progress in achieving whole‐of‐government objectives for the ABR. There also 
continues to be acknowledged problems with the integrity of ABR data, particularly regarding the number of 
entities on the register and incomplete and inaccurate entity information on the ABR. These shortcomings 
undermine the operation of the ABR as providing the ‘single source of truth for whole‐of‐government business 
registrations’. Accordingly, some 14 years after establishing the ABR, little real progress has been made by the 
ATO, in conjunction with ASIC, Industry and the Treasury, in achieving the goal of making it easier for business to 
deal with government through reducing business reporting and registration requirements and entry points to 
government. (para 14, pp 17–18, emphasis added) 
Effectively, some 14 years since the establishment of the ABR, the ATO cannot confidently monitor and report on 
the costs of administering the ABR. (para 2.52, p 59) 
As at May 2014, there are no internal service level agreements or standards supporting EST business and services 
line services to the ABR, or the availability of services or currency of data for ABR stakeholders. Further, the ATO 
has no plans to improve the operation of the ABR IT arrangements in the next five years, and has no long term 
plan for the management of the ABNLookup service. (para 3.37, p 71) 
Effectively, the Registrar has little knowledge of the level of integrity of the data held on the ABR, some 14 years 
after the register was established. (para 4.18, p 76) 
See http://www.anao.gov.au/Publications/Audit-Reports 
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